
Public Works 

City of Menlo Park    701 Laurel St., Menlo Park, CA 94025  tel 650-330-6600  www.menlopark.gov 

STAFF REPORT 

City Council  
Meeting Date:  4/14/2026 
Staff Report Number: 26-051-CC

Consent Calendar: Award a construction contract to Radius Earthwork, 
Inc. for the Bay and Pierce Road Improvement 
project and determine this action is categorically 
exempt pursuant to California Environmental 
Quality Act Guideline §§15301 (c)   

Recommendation 
Staff recommends that the City Council award a $1,528,411 construction contract, including a bid alternate 
for Safe Routes to School improvements, to Radius Earthwork, Inc. (Radius) for the Bay and Pierce Road 
Improvement project (Project) (Attachment A), approve a contingency in the amount of $350,000 (held by 
the City); and determine this action is categorically exempt pursuant to California Environmental Quality Act 
(CEQA) Guideline §§15301 (c) for existing facilities.  

Policy Issues 
This Project is consistent with the City’s goal of maintaining its municipal infrastructure and extending the 
life and safety of its roadway network and is included in the Capital Improvement Plan (CIP) as part of the 
Street Resurfacing program. The Project is also consistent with the General Plan Circulation Element, the 
Transportation Master Plan, and the Vision Zero Action Plan. These policies seek to maintain a safe, 
efficient, attractive, user-friendly circulation system that promotes a healthy, safe and active community in 
the City.  

Background 
The City maintains approximately 96 miles of roadways across 348 streets. Staff uses StreetSaver, a 
pavement analysis software endorsed by the Metropolitan Transportation Commission (MTC), as the 
pavement management system for cataloguing streets and identifying segments in need of repair. Through 
grants provided by MTC, the City’s street pavement conditions are assessed every two years. Each street is 
assigned a pavement condition index (PCI) rating, a numeric identifier that has a scale of zero to 100, to 
classify the condition of the roadway (Table 1). Generally, streets over 70 PCI qualify for preventative 
maintenance treatments such as slurry seal. Streets classified with PCI 70 or lower require asphalt 
resurfacing. The City’s current overall PCI is 76 (good) and ranks 21 out of 110 Bay Area jurisdictions.  

To maintain the City’s PCI rating in the good category, staff execute street maintenance projects, typically 
alternating between asphalt resurfacing and slurry seal treatment each year per the City’s five-year Street 
Maintenance Plan (Plan). Staff provided an update on the City’s street maintenance projects for 2026 on 
Dec. 15, 2025 (Attachment B) and will provide a separate update on the Plan’s five-year projection as an 
informational item to the City Council at the end of this calendar year.  
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Table 1: PCI classification 

PCI rating Street condition Recommended repair 

0 to 25 Failed to very poor Street reconstruction 

26 to 49 Poor Deep overlay (over 3 inches) 

50 to 69 At risk to fair Thin overlay (1 to 3 inches) 

70 to 100 Good to excellent Slurry seal 
 
 

 
Analysis 
As part of the design, staff evaluated PCI data, reviewed pavement cores, and conducted site walks to 
define the scope of work for Bay and Pierce Roads. The result of these efforts are described in the sections 
below.  
 
Bay Road design 
The pavement condition of Bay Road is good, with a PCI of 83 from Ringwood Avenue to Van Buren Road. 
Staff also walked the site and confirmed that this span of Bay Road is suitable for slurry seal treatment. 
Note that the City’s on-call asphalt repair contractor performed extensive patching along Bay Road in 2022, 
improving the road pavement conditions significantly. Any isolated areas of pavement damage along the 
Bay Road will be crack-sealed or patched prior to applying slurry as typical for street maintenance projects.  
 
Staff documented areas of ponding due to existing depressions, cracked gutters, and clogged inlets during 
field investigations. The Project will correct low-points and replace damaged drainage features as part of the 
work. Moreover, Public Works maintenance staff will clean out any existing inlets to ensure that these 
conveyance structures are free from debris. New curb ramps and crossings will be built where accessibility 
issues were documented per the Americans with Disabilities Act. Improved crossings are also proposed at 
Ringwood Avenue and Menlo Oaks Drive (as designated school routes) and Berkeley Avenue (as an 
uncontrolled crossing).    
 
Pierce Road design 
The condition of Pierce Road (from Del Norte and Terminal Avenues to Henderson Avenue) is good, with 
an average PCI of 85 between Del Norte and Henderson Avenue. Staff determined that this segment of 
Pierce Road is suitable for asphalt patching and slurry seal treatment. The pavement condition of Pierce 
Road (from Henderson to Windermere Avenue) is poor and will receive a deep asphalt mill and overlay 
ahead of the work included under this contract. The remaining span of Pierce Road between Windermere 
and Carlton Avenue will receive full roadway reconstruction (i.e., new hot mix asphalt over aggregate base). 
 
On Feb. 24, the City Council adopted a resolution to install a no stopping zone along the south side of 
Pierce Road between Del Norte and Carlton Avenues. The Project includes the installation of a bicycle lane 
on the south side, and sharrows on the north side of Pierce Road in accordance with the resolution. The 
scope of work also includes new crossings along Pierce Road (including an improved crossing at the 
intersection of Terminal and Del Norte Avenue based on proximity to the Belle Haven Community Center 
and Beechwood School).  
 
 

Page J-3.2



Staff Report #: 26-051-CC 

 

   
 

 
City of Menlo Park    701 Laurel St., Menlo Park, CA 94025  tel 650-330-6600  www.menlopark.gov 

Safe Routes to School improvements 
On Aug. 27, 2024, City Council adopted resolutions authorizing staff to submit applications to the San 
Mateo County Transportation Authority (TA) for the Measures A and W Pedestrian and Bicycle Program. 
The City received grant funding for safe routes to school intersection improvements at Sharon Road and 
Eastridge Avenue and Oak Avenue and Oak Knoll Lane (SRTS improvements). On June 30, 2025, the City 
executed an agreement with the TA for up to $450,500 in reimbursable grant funds for the SRTS 
improvements (subject to a 15% local match). On Dec. 10, 2025, staff presented conceptual designs for 
Bay Road, Pierce Road, and the SRTS improvements to the Complete Streets Commission.  
 
During the design, staff determined that it would be timelier and more cost effective to construct the SRTS 
improvements simultaneously with work at Bay and Pierce Roads. Consequently, the SRTS improvements 
were included as a Project bid alternate. In general, the SRTS improvements include curb ramps and traffic 
calming upgrades to promote safer crossings at Sharon Road and Eastridge Avenue (servicing La Entrada 
Middle School) and Oak Ave and Oak Knoll Lane (servicing Oak Knoll Elementary School).  
   
Project description 
The Project includes base bid (for work along Bay and Pierce Roads) and bid alternate (for SRTS 
improvements) work to maintain the City’s overall PCI in good condition upon completion and advance 
safety improvement in cost effective manner. The key scopes of work are summarized in Table 2 and 
generally include: 
• Asphalt patching, crack sealing, and tree root remediation 
• Application of slurry seal at locations per Table 2  
• Full roadway reconstruction along segments of Pierce Road per Table 2  
• Installation of curb ramps at intersections (where accessibility issues were noted)  
• Removal and replacement of speed humps per City standard (along Bay and Pierce Roads) 
• Signing and striping (including bicycle lanes, sharrows, and high visibility crosswalks near schools) 
• New curb ramps to facilitate safer crossings 
• New gutters, trench drains, and other drainage features to convey stormwater 
• Rectangular rapid flashing beacons crossing Sharon Road  
• Red curbs at select intersections per California’s Daylighting Law (Assembly Bill 413) 
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Table 2: Key Scopes of Work 

Street Begin End Description 

Base Bid        

Bay Road  Ringwood Avenue Van Buren Road 

Slurry seal, speed hump 
replacement / relocation, curb 
ramps at select crossings, new 
and improved crosswalks, added 
buffer to existing bicycle lanes, 
gutter replacements as required 
and drainage improvements at 
Menlo Oaks Dr.  

Pierce Road   Intersection of Del Norte 
and Terminal Avenue  Henderson Avenue 

Slurry seal, speed hump 
replacement (including a new 
speed hump near Menlo Oaks 
Drive), curb ramps at select 
crossings, new and improved 
crosswalks, new bicycle lane and 
sharrows, gutter replacements as 
required 

Pierce Road Henderson Avenue Carlton Avenue 

Full street reconstruction, 
speed hump replacement,  
new and improved crosswalks, 
new bicycle lane and sharrows, 
gutter replacements as required 

Bid Alternate        

Sharon Road  Sharon Road  Intersection of  
Eastridge Avenue             

Rapid flashing beacons, improved 
crosswalks, concrete bulb-outs, 
curb ramps, gutter and trench 
drain installation 

Oak Avenue   Oak Avenue Intersection of  
Oak Knoll Lane 

Improved crosswalks, concrete 
bulb-out, curb ramps, and gutter 
installation 

 
Coordination with stakeholders 
Public Works staff coordinated with external agencies during design. For example, West Bay Sanitary 
District and California Water Service reviewed the Project locations and confirmed that upcoming sewer and 
water main installations were not in conflict. Staff also coordinated the SRTS improvements with La Entrada 
Middle and Oak Knoll Elementary schools during design and shared the plans with other City departments 
to avoid overlaps with concurrent CIP or developer-led projects. The Project’s signing and striping plans 
were also reviewed for pedestrian, bicycle and vehicular safety measures consistent with the City’s Vision 
Zero Action Plan and complete streets initiatives (including the recently adopted no stopping zone along 
Pierce Road).  
 
Construction bidding 
On Jan. 27, staff solicited bids from prospective contractors and bids were opened on March 10 (Table 2). 
Of the six bids received, Radius offered the lowest price inclusive of the bid alternate, which was under the 
engineer’s estimate. Staff determined the lowest bidder to be experienced with projects involving similar 
work for street resurfacing improvements. The low bidder was also found to be responsive and responsible 
per the project agreement and public contract code requirements. Subject to the City Council’s award of 
contract, construction is tentatively scheduled from May to July 2026.  
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Impact on City Resources 
The Project’s base bid is included in the fiscal year 2025-26 Capital Improvement Plan as part of the Street 
Resurfacing program which is funded from Senate Bill 1 (SB 1), construction impact fees and highway user 
(gas) tax funds. The SRTS improvements are funded from Measure A and the TA grant. There is eligible TA 
grant funding which will offset the cost of the bid alternate (based on the bid value of the SRTS 
Improvements minus the City’s 15% local match). The Project construction budget, including contingencies, 
consultant support, and staff administration fees, is summarized in Table 3. There is sufficient funding to 
construct the base bid and bid alternate.    
 

Table 3: Construction budget 

Item Total 

Construction subtotal (combined base bid and bid alternate) $1,528,411  

Contingency (approximately 20%) $350,000  

Construction administration $150,000  

Total construction cost $2,028,411  
Estimated TA grant reimbursement  
(Bid alternate work only) ($221,544) 

 
 
Environmental Review 
The Project is categorically exempt pursuant to CEQA Guideline §§15301 which allows for minor 
alternations of existing facilities, including existing highways and streets, sidewalks, gutters, bicycle and 
pedestrian access, and similar facilities. 

 
Public Notice 
Public notification was achieved by posting the agenda, with the agenda items being listed, at least 72 

Table 2: Bid results 

Bidder Base bid  
subtotal 

Bid alternate 
subtotal 

Bid total 
 (Base + bid 

alternate) 
Engineer’s estimate $1,200,000 $400,000 $1,600,000 

Radius Earthwork Inc. $1,267,771 $260,640  $1,528,411 

Interstate Grading & Paving $1,250,450 $298,510  $1,538,960 

Granite Rock Company $1,222,025 $321,515  $1,543,540 

Andreini Brothers Inc. $1,334,747 $353,253  $1,688,000 

O’Grady Paving, Inc. $1,548,520 $270,750 $1,819,270 

Zara Construction, Inc. $1,433,750 $390,650 $1,824,400 

Page J-3.5



Staff Report #: 26-051-CC 

 

   
 

 
City of Menlo Park    701 Laurel St., Menlo Park, CA 94025  tel 650-330-6600  www.menlopark.gov 

hours prior to the meeting.  

 
Attachments 
A. Construction contract 
B. Hyperlink – Dec. 16, 2025 Staff Report #25-189-CC: 

www.menlopark.gov/files/sharedassets/public/v/1/agendas-and-minutes/city-council/2025-
meetings/20251216/k2-20251216-cc-update-on-the-city%E2%80%99s-street-maintenance-projects.pdf  

 
Report prepared by: 
Michael Fu, Assistant Public Works Director - Engineering 
 
Report reviewed by:  
Azalea Mitch, Public Works Director 
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CONSTRUCTION AGREEMENT 
City Manager’s Office 
701 Laurel St., Menlo Park, CA 94025 
tel 650-330-6620  

 Agreement #:         

AGREEMENT FOR SERVICES BETWEEN  
THE CITY OF MENLO PARK AND RADIUS EARTHWORK INC. 

THIS CONSTRUCTION AGREEMENT (“Contract”) is made and entered into this day of 
________________ (“Execution Date”) by and between the CITY OF MENLO PARK, a California 
municipal corporation, (“City”) and Radius Earthwork Inc. (“Contractor”). 

RECITALS 
A. Contractor is a California Corporation duly organized and in good standing in the State of California,
License Number 1059010.  Contractor represents and warrants that it has the background and experience set
forth in the Contractor’s responses to the notice inviting bids.

B. Contractor represents that it is duly licensed by the State of California and has the background, knowledge,
experience and expertise to perform the obligations set forth in this Contract.

C. On Jan. 27, 2026, the City issued a Notice to Contractors inviting bids for the Project. A copy of the
Contractor’s Bid proposal with the List of Subcontractors (Exhibit A) and Line Items (Exhibit B) is attached
herein and incorporated by this reference.

D. The City desires to retain Contractor as an independent contractor to provide the construction and
other services identified in this Contract for the Project upon the terms and conditions contained herein.
AGREEMENT 
NOW, THEREFORE, in consideration of performance by the parties of the promises, covenants and 
conditions contained herein, the parties hereby agree as follows: 

1. DEFINITIONS.  Capitalized terms used throughout the Contract Documents shall have the
meanings set forth in this Contract and/or the Special Provisions.  If there is a conflict between the
definitions in this Contract and the Special Provisions, the definitions in this Contract shall prevail.

2. PROJECT. The project is the construction of Bay and Pierce Road Improvement Project
(“Project”).  The work includes all labor, materials, equipment, services, permits, licenses and taxes,
and all other things necessary for Contractor to perform its obligations and complete the Project,
including, without limitation, any Change Orders executed by City and Contractor in accordance with
the requirements of the Contract Documents (“Work”).

Contractor shall permit City (or its designees) access to the work area, Contractor’s shop, or any 
other facility, to permit inspection of the Work at all times during construction and/or manufacture 
and fabrication. The granting of any progress payment, and any inspections, reviews, approvals or 
oral statements by any City representative, or certification by any governmental entity, shall in no 
way limit Contractor’s obligations under the Contract Documents. 

3. CONTRACT DOCUMENTS.

3.1 List of Documents. The Contract Documents (sometimes collectively referred to as “Agreement” 

ATTACHMENT A
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or “Bid Documents”) consist of the following documents which are on file with the Public Works 
Department and are hereby incorporated by reference. 
1) Subcontractors List 
2) Change Orders 
3) Field Orders 
4) Construction Agreement 
4) Bidding Addenda 
5) Special Provisions 
6) Project Plans and Drawings 
7) Technical Specifications 
8) City Standard Details 
9) State of California Department of Transportation Specifications, 2006 Edition (Standard 

Specifications) 
10) Notice to Contractors 
11) Contractor's Bid 
12) 12 Bidder Certifications, Questionnaire and Statements 
13) Reports listed in the Contract Documents 
14) City of Menlo Park Waste Management Form, Waste Management Daily Transport Report 
15) City of Menlo Park Truck Route Map and Regulations  
16) Performance, Payment and Maintenance Bonds 

 
3.2 Order of Precedence. For the purposes of construing, interpreting and resolving inconsistencies 
between and among the provisions of this Contract, the Contract Documents shall have the order of 
precedence as set forth in the preceding section. If a claimed inconsistency cannot be resolved 
through the order of precedence, the City shall have the sole power to decide which document or 
provision shall govern as may be in the best interests of the City. 
 
4. PERMITS.  Contractor, at its sole expense, shall obtain and maintain during the term of this 
Contract, all appropriate permits, licenses and certificates that may be required in connection with 
the performance of the Work, including, but not limited to, a City business license. 
 
5. DEPARTMENT OF INDUSTRIAL RELATIONS. Pursuant to Labor Code Section 1771(a), 
Contractor represents that it and all of its Subcontractors are currently registered and qualified to 
perform public work pursuant to Labor Code Section 1725.5. Contractor covenants that any 
additional or substitute Subcontractors will be similarly registered and qualified. This Project is 
subject to compliance monitoring and enforcement by the DIR.  It is the responsibility of the 
Contractor to ensure all DIR requirements and regulations are met and stay current.  For more 
information, see http://dir.ca.gov/Public-Works/SB854.html.     
 
6. TERM.  This Contract is effective on the Execution Date set forth in the initial paragraph of this 
Contract and shall remain in effect until the Project has been satisfactorily completed by Contractor, 
unless earlier terminated pursuant to the terms of this Contract. 
 
7. TIME OF COMPLETION. Time is of the essence with respect to all time limits set forth in the 
Contract Documents.  Contractor shall commence the Work on the date specified in the City’s 
Notice to Proceed.  Contractor shall diligently prosecute the Work to Substantial Completion within 
90 working days after the date specified in the City’s Notice to Proceed (“Contract Time”).  The 
Contract Time may only be adjusted for extensions of time approved by the City and agreed to by 
Change Order executed by City and Contractor in accordance with the requirements of the Contract 
Documents.   
 
8. COMPENSATION.  The City agrees to compensate Contractor for its satisfactory completion of 
the Work in compliance with the Contract Documents for the not to exceed amount of one million 
five-hundred twenty-eight thousand four-hundred and eleven ($1,528,411) (“Contract Sum”). 
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Payment shall be as set forth in the Plans, Special Provisions and/or Technical Specifications.  The 
Contract Sum may only be adjusted by Change Orders issued, executed and satisfactorily 
performed by Contractor in accordance with the requirements of the Contract Documents.  The 
Contract Sum shall be adjusted (upward or downward) only to account for Change Orders.  The 
Contract Sum is and shall be full compensation for all Work performed by Contractor.  The Contract 
Sum shall cover all losses arising out of the nature of the Work or from the elements or any 
unforeseen difficulties or obstructions which may arise or be encountered in performance of the 
Work until its Acceptance by the City, all risks connected with the Work and any and all expenses 
incurred due to the suspension or discontinuance of the Work.     
 
Should the City withhold retention in connection with the Work, Contractor may elect to substitute 
securities or direct payment to an escrow account, pursuant to Public Contract Code Section 22300 
(incorporated herein by this reference). 
 
Contractor shall submit all billings with all necessary invoices or other appropriate evidence of 
proper performance, after which City shall make payment within thirty (30) days.  Upon City’s written 
request, Contractor shall make available to City, its authorized agents, officers, or employees, any 
and all ledgers, books of accounts, invoices, vouchers, cancelled checks, and other records or 
documents evidencing or relating to the Work or the expenditures and disbursement charged to 
City, and all correspondence, internal memoranda, calculations, books and accounts, records 
documenting its Work under the Agreement, and invoices, payrolls, timecards, records and all other 
data related to matters covered by the Agreement.  Contractor shall furnish to City, its authorized 
agents, officers, or employees, such other evidence or information as City may require with regard 
to the Work or any such expenditure or disbursement charged by Contractor. 
 
CONTRACTOR Shall bill each month to City an original invoice for all Services performed and 
expenses incurred during the preceding month. Each such invoice shall contain the total agreement 
amount subtracting the invoices paid and billing. By submitting an invoice for payment under this 
Agreement, CONTRACTOR is certifying compliance with all provisions of the Agreement. 
CONTRACTOR shall not invoice City for any duplicate Services performed by more than one 
person. City shall independently review each invoice submitted by CONTRACTOR to determine 
whether the Services performed and expenses incurred are in compliant with the provisions of this 
Agreement. City will use its best efforts to cause CONTRACTOR to be paid within thirty (30) days of 
receipt of CONTRACTOR’s correct and undisputed invoice, except as to any charges for Services 
performed or expenses incurred by CONTRACTOR which are disputed by City, or as provided in 
Section 6.3. In the event any charges or expenses are in dispute by City, the original invoice shall 
be returned by City to CONTRACTOR for correction and resubmission. Review and payment by 
City of any invoice provided by CONTRACTOR shall not constitute waiver of any rights or remedies 
provided herein or any applicable law. Consultant shall bill the City as services are complete.   City 
reserves the right to deny payment to CONTRACTOR for any invoice submitted is more than 90 
days after performance of Services or expenses incurred by CONTRACTOR. 
 
9. STANDARD OF PERFORMANCE.  As a material inducement to the City to enter into this 
Contract, Contractor hereby represents and warrants that it has the qualifications and experience 
necessary to undertake the Work to be provided and the Project to be completed pursuant to this 
Contract.  Contractor agrees that the Work shall be performed by qualified, experienced and well-
supervised personnel.  The Work performed pursuant to this Contract shall be performed in a 
manner consistent with the standard of care under California law applicable to those who specialize 
in providing such services for projects of the type, scope and complexity of the Project.  
 
10. COMPLIANCE WITH LAW.  This Project constitutes a public work within the meaning of 
California Labor Code Section 1720 et. seq. and is subject to prevailing wage laws.  Contractor shall 
pay prevailing wages to its employees on any contract in excess of $1,000.00.  Copies of the 
general prevailing rates of per diem wages for each craft, classification, or type of worker needed to 
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execute the Contract, as determined by Director of the State of California Department of Industrial 
Relations, are on file at the City’s Public Works Department and may be obtained from the California 
Department of Industrial Relations website 
[http://www.dir.ca.gov/OPRL/DPreWageDetermination.htm].  Contractor shall comply with the 8-
hours per day/40 hours per week/overtime/working hours restrictions for all employees, pursuant to 
the California Labor Code.  Contractor and all subcontractors shall keep and maintain accurate 
employee payroll records for Work performed under the Agreement. The payroll records shall be 
certified and submitted as required by law, including Labor Code Sections 1771.4 (if applicable) and 
1776, including to the Labor Commissioner no less frequently than monthly.  Contractor shall 
comply fully with Labor Code Section 1777.5 in the hiring of apprentices for work relating to this 
Agreement.  The Work performed by Contractor pursuant to this Contract shall be provided in 
accordance with all ordinances, resolutions, statutes, rules and regulations of the City, and any 
federal, state or local governmental agency having jurisdiction in effect at the time the work is 
rendered. 
 
11. REPRESENTATIVE.  Janamjit Gondara is hereby designated as the project 
manager/superintendent/foreman of Contractor authorized to act on its behalf with respect to the 
Work specified in this Contract.  It is expressly understood that the experience, knowledge, 
capability and reputation of Radius Earthwork Inc. were a substantial inducement for City to enter 
into this Contract. Therefore, Janamjit Gondara shall be responsible during the term of this Contract 
for directing all activities of Contractor and devoting sufficient time to personally supervise the 
services hereunder.  The representative may not be changed by Contractor without the express 
written approval of the City.   
 
12. LIQUIDATED DAMAGES. 
 
12.1 Entitlement. City and Contractor acknowledge and agree that if Contractor fails to fully and 
satisfactorily complete the Work within the Contract Time, the City will suffer, as a result of 
Contractor’s failure, substantial damages which are both extremely difficult and impracticable to 
ascertain.  Such damages may include, but are not limited to: (a) loss of public confidence in the 
City and its contractors; (b) loss of public use of public facilities; and (c) extended disruption to 
public. 
 
12.2 Daily Amount. City and Contractor have reasonably endeavored, but failed, to ascertain the 
actual damage that the City will incur if the Contractor fails to achieve Substantial Completion of the 
Work within the Contract Time.  Therefore, the parties agree that in addition to all other damages to 
which the City may be entitled other than delay damages, in the event the Contractor shall fail to 
achieve Substantial Completion of the Work within the Contract Time, Contractor shall pay City as 
liquidated damages the amount of one thousand Dollars ($1,000) per day for each calendar day 
after the expiration of the Contract Time until Contractor achieves Substantial Completion of the 
Work. The liquidated damages amount is not a penalty, but a reasonable estimate of the amount of 
damages the City will suffer. 
 
Liquidated damages for delay shall cover administrative, overhead, interest on bonds, and general 
loss of public use damages suffered by City as a result of delay.  Liquidated damages shall not 
cover the cost of completion of the Work, damages resulting from Defective Work, lost revenues or 
costs of substitute facilities, or damages suffered by others who then seek to recover their damages 
from City (for example, delay claims of other contractors, subcontractors, tenants, or other third-
parties), and defense costs thereof. City may deduct from any money due or to become due to 
Contractor subsequent to time for completion of entire Work and extensions of time allowed 
pursuant to provisions hereof, a sum representing then-accrued liquidated damages. 
 
12.3 Apportionment. Such liquidated damages shall be subject to reduction for delays for which 
Contractor is entitled to receive an extension of time under the Contract Documents 
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(“Apportionment”).  Such Apportionment shall not be affected by the fact that liquidated damages 
may not be applied for periods of time during which delays have occurred that are caused by both 
City and Contractor.  It is agreed that the liquidated damages shall not be applied for portions of the 
Work completed prior to the expiration of the Contract Time. 
 
12.4 Exclusive Remedy. City and Contractor acknowledge and agree that this Section 11, 
Liquidated Damages, shall be the City’s only remedy for delay damages caused by the Contractor’s 
failure to achieve Substantial Completion of the Work within the Contract Time.  
 
12.5 Damages upon Abandonment.  In the event that the Contractor either abandons the Work or is 
terminated for default in accordance with the provisions of this Contract, City shall have the right, in 
its sole discretion exercised by written notice issued either before or after Substantial Completion, to 
elect to either assert or waive its right to liquidated damages. If City elects to assert its right to 
liquidated damages, then the liquidated damages shall be calculated from expiration of the Contract 
Time to the date that Substantial Completion of the Work is achieved by the City or its replacement 
contractor employed to complete Contractor’s performance. If City elects to waive its right to 
liquidated damages, then Contractor shall be liable to the City, in lieu of the liquidated damages, for 
all actual Losses (as defined in the General Conditions) proximately resulting from Contractor’s 
failure to complete the Work within the Contract Time.  
 
12.6 Other Remedies.  The parties further acknowledge and agree that the City is entitled to any 
and all available legal and equitable remedies City may have where City’s Losses are caused by 
any reason other than Contractor’s failure to achieve Substantial Completion of the Work within the 
Contract Time. 
 
13. INDEPENDENT CONTRACTOR.  Contractor is, and shall at all times remain as to the City, a 
wholly independent contractor and not an agent or employee of the City.  Contractor shall receive 
no premium or enhanced pay for work normally understood as overtime, nor shall Contractor 
receive holiday pay, sick leave, administrative leave, or pay for any other time not actually worked.  
The intention of the parties is that Contractor shall not be eligible for benefits and shall receive no 
compensation from the City except as expressly set forth in this Contract.  Contractor shall have no 
power to incur any debt, obligation, or liability on behalf of the City or otherwise act on behalf of the 
City as an agent.  Neither the City, nor any of its agents shall have control over the conduct of 
Contractor, any of Contractor’s employees, or any subcontractors, except as set forth in this 
Contract.  Contractor shall at no time, or in any manner, represent that it or any of its agents or 
employees or subcontractors are in any manner employees of the City.  Contractor agrees to pay all 
required taxes on amounts paid to Contractor under this Contract, and to indemnify and hold the 
City and the harmless from any and all taxes, assessments, penalties, and interest asserted against 
the City by reason of the independent contractor relationship created by this Contract.  Pursuant to 
Labor Code Sections 1860 and 1861, in accordance with the provisions of Section 3700 of the 
Labor Code, every contractor will be required to secure the payment of compensation to his 
employees.  Contractor represents that it is aware of the provisions of Labor Code Section 3700 that 
require every employer to be insured against liability for workers’ compensation or to undertake self-
insurance in accordance with the provisions of that Code, and Contractor shall comply with such 
provisions before commencing the performance of the Work. Contractor further agrees to indemnify 
and hold the City harmless from any failure of Contractor and any subconsultants to comply with 
applicable worker’s compensation laws.  The contractor shall further agree to indemnify the Town of 
Atherton (Town), pursuant to the aforementioned terms of this section, for work spanning Valparaiso 
Avenue.   
 
14. COMPLIANCE WITH LAWS; CONFLICT OF INTEREST.  Contractor agrees to comply with all 
applicable federal and state laws, regulations and policies, as amended, including those regarding 
discrimination, unfair labor practices, anti-kick-back, collusion, and the provisions of the Americans 
with Disability Act. Contractor shall not engage in unlawful employment discrimination including, but 
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not limited to, discrimination based upon a person’s race, religion, color, national origin, ancestry, 
physical handicap, medical condition, marital status, gender, citizenship, sexual orientation, or 
sexual identity as prohibited by state or federal law. Contractor covenants that it presently has no 
interest and shall not acquire any interest, direct or indirect, which may be affected by the work to be 
performed by Consultant under this Contract, or which would conflict in any manner with the 
performance of its services hereunder.  Contractor further covenants that, in performance of this 
Contract, no person having any such interest shall be employed by it.  Contractor, its officers, 
partners, associates, agents, and employees, shall not make, participate in making, or in any way 
attempt to use the position afforded them by the Contract Documents to influence any governmental 
decision in which he or she knows or has reason to know that he or she has a financial interest 
under applicable state, federal and local conflict of interest regulations.   Furthermore, Contractor 
shall avoid the appearance of having any interest which would conflict in any manner with the 
performance of the work pursuant to this Contract. Contractor agrees not to accept any employment 
during the term of this Contract which is or may make Contractor financially interested, as provided 
in California Government Code Sections 1090 and 87100, in any decision made by the City on any 
matter in connection with which Contractor has been retained pursuant to this Contract. However, 
nothing herein shall preclude Contractor from accepting other engagements with the City. 
 
15. INDEMNIFICATION.   
 
15.1 To the fullest extent permitted by law, Contractor shall indemnify, defend, with independent 
counsel approved by the City, and hold harmless the City, and its elective or appointive boards, 
officers, employees agents and volunteers (“Indemnitee”) from and against any and all claims, 
losses, or liability that may arise out of or result from damages to property or personal injury 
received by reason of, or in the course of work performed under this Contract due to the acts or 
omissions of Contractor or Contractor’s officers, employees, agents or subcontractors.  The 
indemnification provisions survive completion of the Work or the termination of this Contract.  The 
acceptance of such services shall not operate as a waiver of such right of indemnification.  
Notwithstanding the foregoing, nothing contained herein shall be construed as obligating Contractor 
to indemnify any Indemnitee for any claims, losses or liability resulting from the sole or active 
negligence or willful misconduct of the Indemnitee.  Contractor shall pay City for any costs incurred 
in enforcing this provision.  The contractor shall further agree to indemnify the Town of Atherton 
(Town), pursuant to the aforementioned terms of this section, for work spanning Valparaiso Avenue.   
  
15.2 The City does not and shall not waive any rights that they may possess against Contractor 
because of the acceptance by the City or the deposit with the City of any insurance policy or 
certificate required pursuant to this Contract.  This hold harmless and indemnification provision shall 
apply regardless of whether or not any insurance policies are determined to be applicable to the 
claim, demand, damage, liability, loss, cost or expense.   
 
15.3 Pursuant to Public Contract Code Section 9201, the City shall timely notify Contractor upon 
receipt of any third-party claim relating to the Contract.   
 
16. ASSIGNABILITY.  The parties agree that the experience and qualifications of Contractor as set 
forth in the Contractor’s Bid are material considerations for the City entering into this Contract. 
Consultant shall not assign or transfer any interest in this Contract, without the prior written consent 
of the City, and any attempt by Contractor to do so shall be void and of no effect and a breach of 
this Contract.  For purposes of this section, the sale, assignment, transfer or other disposition of any 
of the issued and outstanding capital stock of Contractor or of any general partner or joint venturer 
or syndicate member of Contractor, if a partnership or joint venture or syndicate or co-tenancy 
exists, which shall result in changing the control of Contractor, shall be construed as an assignment 
of this Construction Contract. Control means more than fifty percent (50%) of the voting power of 
the corporation or other entity. 
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17. INSURANCE AND BOND REQUIREMENTS.  
  
17.1 Prior to the commencement of any Work, the Contractor shall provide the City with evidence 
that it has obtained the insurance required by this Section and all bonds, including, but not limited 
to, payment and performance bonds, required in the Special Provisions.  Failure to obtain and 
maintain the required insurance and bonds to so shall be deemed a material breach of this Contract. 
  
17.2 Insurance Requirements.  Contractor shall obtain the following insurance. 
 
A. Worker’s Compensation and Employer’s Liability Insurance: The CONTRACTOR shall have in 
effect during the entire life of this Contract workers' compensation and Employer's Liability 
Insurance providing full statutory coverage. In signing this Contract, the CONTRACTOR makes the 
following certification, required by Section 18161 of the California Labor Code:  "I am aware of the 
provisions of Section 3700 of the California Labor Code which require every employer to be insured 
against liability for workers' compensation or to undertake self-insurance in accordance with the 
provisions of the Code, and I will comply with such provisions before commencing the performance 
of the work of this Contract."  
 
B.  Commercial General Liability Insurance: The CONTRACTOR shall take out and maintain during 
the life of this Contract such Bodily Injury Liability and Property Damage Liability Insurance 
(Commercial General Liability Insurance) on an occurrence basis as shall protect it while performing 
work covered by this Contract from any and all claims for damages for bodily injury, including 
accidental death, as well as claims for property damage which may arise from the CONTRACTOR's 
operations under this Contract, whether such operations be by CONTRACTOR or by any sub-
consultant or by anyone directly or indirectly employed by either of them. The amounts of such 
insurance shall be not less than two million dollars ($2,000,000) per occurrence and four million 
dollars ($4,000,000) in aggregate, or four million dollars ($4,000,000) combined single limit bodily 
injury and property damage for each occurrence. CONTRACTOR shall provide the City with 
acceptable evidence of coverage, including a copy of all declarations of coverage exclusions.  
 
C. Automobile Liability Insurance: CONTRACTOR shall maintain Automobile Liability Insurance 
pursuant to this Contract in an amount of not less than one million dollars ($1,000,000) for each 
accident combined single limit or not less than one million dollars ($1,000,000) for any one (1) 
person, and one million dollars ($1,000,000) for any one (1) accident, and Three Hundred Thousand 
Dollars, ($300,000) property damage. 
 
17.3 CITY and its subsidiary agencies, and their officers, agents, employees and servants shall be 
named as additional insured on any such policies of Commercial General Liability and Automobile 
Liability Insurance, (but not for the workers' compensation), which shall also contain a provision that 
the insurance afforded thereby to the CITY, its subsidiary agencies, and their officers, agents, 
employees, and servants shall be primary insurance to the full limits of liability of the policy, and that 
if the CITY, its subsidiary agencies and their officers and employees have other insurance against a 
loss covered by a policy, such other insurance shall be excess insurance only. 
 
17.4 In the event of the breach of any provision of this Section, or in the event any notice is received 
which indicates any required insurance coverage will be diminished or canceled, CITY, at its option, 
may, notwithstanding any other provision of this Contract to the contrary, immediately declare a 
material breach of this Contract and suspend all further work pursuant to this Contract. 
 
17.5. Before the execution of this Contract, any deductibles or self-insured retentions must be 
declared to and approved by CITY. 
 
18.  EARTHWORK AND UNDERGROUND FACILITIES.  If the Work involves digging trenches or 
other excavations that extend deeper than four feet below the surface, Contractor shall notify City in 
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writing of any material that Contractor believes may be hazardous waste that is required to be 
removed in accordance law, subsurface or latent physical conditions at the site differing from those 
indicated by information about the site made available to bidders prior to the deadline for submitting 
bids, or unknown physical conditions at the site of any unusual nature, different materially from 
those ordinarily encountered and generally recognized as inherent in work of the character provided 
for in the Contract Documents, pursuant to Section 7104 of the Public Contract Code.  For any Work 
involving trench shoring that costs in excess of $25,000, Contractor shall submit and City (or a 
registered civil or structural engineer employed by City) must accept, in advance of excavation, a 
detailed plan showing the design of shoring, bracing, sloping, or other provisions to be made for 
worker protection from the hazard of caving ground during the excavation of such trench or 
trenches, pursuant to Labor Code Section 6705.  If such plan varies from the shoring system 
standards, the plan shall be prepared by a registered civil or structural engineer.  Consistent with 
Government Code Section 4215, as between City and Contractor, City will be responsible for the 
timely removal, relocation, or protection of existing main or trunk line utility facilities located on the 
Site only if such utilities are not identified in the Contract Documents or information made available 
for bidding. 

 
19.  DEFECTIVE WORK; WARRANTIES.  Contractor warrants that all construction services shall 
be performed in accordance with generally accepted professional standards of good and sound 
construction practices, all Contract Documents requirements, and all laws, codes, standards, 
licenses, and permits.  Contractor warrants that all materials and equipment shall be new, of 
suitable grade of their respective kinds for their intended uses, and free from defects.  Contractor 
hereby grants to City for a period of one year following the date of completion its unconditional 
warranty of the quality and adequacy of all of the Work including, without limitation, all labor, 
materials and equipment provided by Contractor and its Subcontractors of all tiers.  If either prior to 
completion of the Work, or within one year after completion, any Work (completed or incomplete) is 
found to violate any of the foregoing warranties (Defective Work), Contractor shall promptly, 
without cost to City and in accordance with City’s written instructions, correct, remove and replace 
the Defective Work with conforming Work, and correct, remove and replace any damage to other 
Work or other property resulting therefrom.  If Contractor fails to do so, Contractor shall pay all of 
the City’s resulting claims, costs, losses and damages.  Where Contractor fails to correct Defective 
Work, or defects are discovered outside the correction period, City shall have all rights and 
remedies granted by law. 

 
20. SUSPENSION.  The City may, at any time and from time to time, without cause, order 
Contractor, in writing (“Suspension Order”), to suspend, delay, or interrupt the Work in whole or in 
part for such period of time, up to an aggregate of fifty percent (50%) of the Contract Time, as City 
may determine, with such period of suspension to be computed from the date of the Suspension 
Order.  Upon receipt of a Suspension Order, Contractor shall, at City’s expense, comply with its 
terms and take all reasonable steps to minimize costs allocable to the Work covered by the 
Suspension Order during the period of work stoppage. Within the period of the above noted 
aggregate time, or such extension to that period as is agreed upon by Contractor and City, City shall 
either cancel the Suspension Order or delete the work covered by the Suspension Order by issuing 
a Change Order.  If a Suspension Order is canceled or expires, Contractor shall resume and 
continue with the Work.  A Change Order will be issued to cover any adjustments of the Contract 
Sum or the Contract Time necessarily caused by such suspension.  All claims by Contractor against 
City shall be submitted in writing to City, and shall be governed by Public Contract Code Sections 
9204 and 20104 – 20104.6, after which time the one year time period in Government Code Section 
911.2 shall be, pursuant to Government Code Section 930.2, reduced to 90 days.  
 
21. BOOKS AND RECORDS.  Contractor shall keep full and detailed accounts and exercise such 
controls as may be necessary for proper financial management under this Contract in accordance 
with generally accepted accounting principles and practices consistently applied. City and City's 
accountants shall be afforded access at all times during normal business hours, to inspect, audit 
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and copy Contractor's records, books, estimates, take-offs, cost reports, ledgers, schedules, 
correspondence, instructions, drawings, receipts, subcontracts, purchase orders, vouchers, 
memoranda and other data relating to this Project, and Contractor shall preserve these for a period 
of three years after the later of (i) final payment or (ii) final resolution of all Contract Disputes and 
other disputes or for such longer period as may be required by law. Contractor’s compliance with 
any request by City pursuant to this Section18 shall be a condition precedent to filing or 
maintenance of any legal action or proceeding by Contractor against City and to Contractor's right to 
receive further payments under the Contract Documents.  Any failure by Contractor to provide 
access to its business records for inspection or copying by City shall be specifically enforceable by 
issuance of a writ or a provisional or permanent mandatory injunction by a court of competent 
jurisdiction based on affidavits submitted to such court, without the necessity of oral testimony. 
 
22. WAIVER.  Waiver by either party of any breach or violation of any one or more terms or 
conditions of this Contract shall not be deemed to be a waiver of any other term or condition 
contained herein or a waiver of any subsequent breach or violation of the same or any other term or 
condition.  Acceptance by the City of the performance of any work by the Contractor shall not be 
deemed to be a waiver of any term or condition of this Contract.  In no event shall the City’s making 
of any payment to Contractor constitute or be construed as a waiver by the City of any breach of this 
Contract, or any default which may then exist on the part of Contractor, and the making of any such 
payment by the City shall in no way impair or prejudice any right or remedy available to the City with 
regard to such breach or default. 
 
23. DEFAULT.  In the event the City determines, in its sole discretion, that Contractor has failed or 
refused to perform any of the obligations set forth in the Contract Documents, or is in breach of any 
provision of the Contract Documents, the City may give written notice of default to Contractor in the 
manner specified for this giving of notices in this Contract.  Except for emergencies, Contractor shall 
cure any default in performance of its obligations under the Contract Documents within two (2) 
business days after receipt of written notice.  However, if the breach cannot be reasonably cured 
within such time, Contractor will commence to cure the breach within two (2) days and will diligently 
and continuously prosecute such cure to completion within a reasonable time, which shall in no 
event be later than ten (10) days after receipt of such written notice.  
 
24. CITY RIGHTS AND REMEDIES. 
 
24.1 Remedies Upon Default.  In the event that Contractor fails to cure any default of this Contract 
within the time period set forth in Section 20, then City may pursue any remedies available under 
law or equity, including, without limitation, the following: (1) the City may, without terminating the 
Contract, delete certain portions of the Work, reserving to itself all rights to losses related thereto; 
(2) the City may, without terminating the Contract, engage others to perform the Work or portion of 
the Work that has not been performed by the Contractor and withhold the cost thereof to City from 
future payments to the Contractor, reserving to itself all rights to Losses related thereto; or (3) the 
City may, without terminating the Contract and reserving to itself all rights to Losses related thereto, 
suspend all or any portion of this Construction Contract for as long a period of time as City 
determines, in its sole discretion, appropriate, in which event City shall have no obligation to adjust 
the Contract Sum or Contract Time, and shall have no liability to Contractor for damages if City 
directs Contractor to resume Work; (4) the City may terminate all or any part of this Contract for 
default, reserving to itself all rights of Losses related thereto; or (5) the City may, without terminating 
the Contract and reserving to itself all rights to Losses related thereto, exercise its rights under the 
Performance Bond. 
 
24.2 Additional Provisions.  All of City’s rights and remedies under this Contract are cumulative, and 
shall be in addition to those rights and remedies available in law or in equity.  Designation in the 
Contract Documents of certain breaches as material shall not be construed as implying that other 
breaches not so designated are not material nor shall such designations be construed as limiting 
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City’s right to terminate the Contract, or the exercise of its other rights or remedies for default, to 
only material breaches.  City’s determination of whether there has been noncompliance with the 
Contract so as to warrant exercise by City of its rights and remedies for default under the Contract, 
shall be binding on all parties.  No termination or action taken by City after such termination shall 
prejudice any other rights or remedies of City provided by law or equity or by the Contract 
Documents upon such termination; and City may proceed against Contractor to recover all 
liquidated damages and Losses suffered by City. 
 
24.3 Delays by Sureties.  Without limitation to any of City’s other rights or remedies under the law, 
City has the right to suspend the performance by Contractor’s sureties in the event of any of the 
following: (1) failure of the sureties to begin Work within a reasonable time in such manner as to 
insure full compliance with the Contract within the Contract Time; (2) abandonment of the Work; (3) 
if at any time City is of the opinion the Work is unnecessarily or unreasonably delayed; (4) willful 
violation of any terms of the Contract; (5) failure to perform according to the Contract Documents; or 
(6) failure to follow instructions of City for its completion within the Contract Time.  City will serve 
notice of such failure upon the sureties and in the event the sureties neglect or refuse to cure the 
breach within the time specified in such notice, City shall have the power to suspend the 
performance or any part thereof of the sureties.   
 
24.4 Damages to the City.  The City will be entitled to recovery of all Losses under law or equity in 
the event of Contract’s default under the Contract Documents.  In the event that City's Losses arise 
from Contractor’s default under the Contract Documents, City shall be entitled to withhold monies 
otherwise payable to Contractor until Final Completion, as defined in the General Conditions, of the 
Project.  If City incurs Losses due to Contractor’s default, then the amount of Losses shall be 
deducted from the amounts withheld.  Should the amount withheld exceed the amount deducted, 
the balance will be paid to Contractor or its designee upon Final Completion of the Project.  If the 
Losses incurred by City exceed the amount withheld, Contractor shall be liable to City for the 
difference and shall promptly remit same to City.  
 
24.5 Termination of the Contract for Default.  Without limitation to any of City’s other rights or 
remedies at law or in equity, and reserving to itself all rights to Losses related thereto, City shall 
have the right to terminate this Contract, in whole or in part, upon the failure of Contractor to 
promptly cure any default.  City’s election to terminate the Contract for default shall be 
communicated by giving Contractor a written notice of termination in the manner specified for the 
giving of notices in the Contract.  Any notice of termination given to Contractor by City shall be 
effective immediately, unless otherwise provided therein.  Should Contractor be terminated for 
default, and such termination is subsequently determined to be wrongful, such termination will be 
converted to a termination for convenience as provided herein. 
 
24.6 Termination Without Cause.  City shall have the option, at its sole discretion and without cause, 
of terminating this Contract in part or in whole by giving thirty (30) days written notice to Contractor.  
Contractor agrees to accept such sums as allowed under this Section as its sole and exclusive 
compensation and waives any claim for other compensation or Losses, including, but not limited to, 
loss of anticipated profits, loss of revenue, lost opportunity, or other consequential, direct, indirect or 
incidental damages of any kind.   
24.7 Compensation.  Following termination without cause and within forty-five (45) days after receipt 
of a billing from Contractor seeking payment of sums authorized by this Section, City shall pay to 
Contractor as its sole compensation for performance of the Work the following: (1) the amount of the 
Contract Sum allocable to the portion of the Work properly performed by Contractor as of the date of 
termination, less sums previously paid to Contractor; (2) reasonable costs of Contractor and its 
Subcontractors and Sub-subcontractors for demobilizing and administering the close-out of its 
participation in the Project (including, without limitation, all billing and accounting functions, not 
including attorney or expert fees) for a period of no longer than thirty (30) days after receipt of the 
notice of termination in an amount not to exceed the daily sum payable to Contractor for 
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Compensable Delays; (3) previously unpaid cost of any items delivered to the Project Site which 
were fabricated for subsequent incorporation in the Work. 
 
CONTRACTOR Shall bill each month to City an original invoice for all Services performed and 
expenses incurred during the preceding month. Each such invoice shall contain the total agreement 
amount subtracting the invoices paid and billing. By submitting an invoice for payment under this 
Agreement, CONTRACTOR is certifying compliance with all provisions of the Agreement. 
CONTRACTOR shall not invoice City for any duplicate Services performed by more than one 
person. City shall independently review each invoice submitted by CONTRACTOR to determine 
whether the Services performed and expenses incurred are in compliant with the provisions of this 
Agreement. City will use its best efforts to cause CONTRACTOR to be paid within thirty (30) days of 
receipt of CONTRACTOR’s correct and undisputed invoice, except as to any charges for Services 
performed or expenses incurred by CONTRACTOR which are disputed by City, or as provided in 
Section 6.3. In the event any charges or expenses are in dispute by City, the original invoice shall 
be returned by City to CONTRACTOR for correction and resubmission. Review and payment by 
City of any invoice provided by CONTRACTOR shall not constitute waiver of any rights or remedies 
provided herein or any applicable law. Consultant shall bill the City as services are complete.   City 
reserves the right to deny payment to CONTRACTOR for any invoice submitted is more than 90 
days after performance of Services or expenses incurred by CONTRACTOR. 
 
24.8 Subcontractors.  Contractor shall include provisions in all of its subcontracts, purchase orders 
and other contracts permitting termination for convenience by Contractor on terms that are 
consistent with this Contract and that afford no greater rights of recovery against Contractor than 
are afforded to Contractor under this Section. 
 
24.9 Contractor’s Duties Upon Termination.  Upon receipt of a notice of termination for default or for 
convenience, Contractor shall, unless the notice directs otherwise, do the following: (1) immediately 
discontinue the Work to the extent specified in the notice; (2) place no further orders or subcontracts 
for materials, equipment, services or facilities, except as may be necessary for completion of such 
portion of the Work as is not discontinued; (3) provide to City a description, in writing no later than 
fifteen (15) days after receipt of the notice of termination, of all subcontracts, purchase orders and 
contracts that are outstanding, including, without limitation, the terms of the original price, any 
changes, payments, balance owing, the status of the portion of the Work covered and a copy of the 
subcontract, purchase order or contract and any written changes, amendments or modifications 
thereto, together with such other information as City may determine necessary in order to decide 
whether to accept assignment of or request Contractor to terminate the subcontract, purchase order 
or contract; (4) promptly assign to City those subcontracts, purchase orders or contracts, or portions 
thereof, that City elects to accept by assignment and cancel, on the most favorable terms 
reasonably possible, all subcontracts, purchase orders or contracts, or portions thereof, that City 
does not elect to accept by assignment; and (5) hereafter do only such Work as may be necessary 
to preserve and protect Work already in progress and to protect materials, plants, and equipment on 
the Project Site or in transit thereto. 
 
25. CONTRACTOR’S RIGHTS AND REMEDIES.  Contractor may terminate this Construction 
Contract for cause only upon the occurrence of one of the following: (1) the Work is stopped for sixty 
(60) consecutive days, through no act or fault of Contractor, any subcontractor or any employee or 
agent of Contractor or any subcontractor, due to issuance of an order of a court or other public 
authority other than City having jurisdiction or due to an act of government, such as a declaration of 
a national emergency making material unavailable; or (2) if the City does not make payment of 
sums that are not in good faith disputed by the City and does not cure such default within ninety (90) 
days after receipt of notice from Contractor, then upon an additional thirty (30) days’ notice to City, 
Contractor may terminate the Contract.    
 
25.1 Damages to Contractor. In the event of termination for cause by Contractor, City shall pay 

Page J-3.17



Contractor the sums provided for in Section 21 above.  Contractor agrees to accept such sums as 
its sole and exclusive compensation and agrees to waive any claim for other compensation or 
Losses, including, but not limited to, loss of anticipated profits, loss of revenue, lost opportunity, or 
other consequential, direct, indirect and incidental damages, of any kind. 
 
26. NOTICES.  Any notices or other communications required or permitted to be given under this 
Contract shall be given in writing by personal delivery, by a recognized courier service, or by U.S. 
mail, postage prepaid, and return receipt requested, addressed to the respective parties as follows: 
 
To City:                                                                  To Contractor:  
 
Assistant Public Works Director/City Engineer                 
City of Menlo Park                                                           
City Hall, 701 Laurel St.                                                   

      Menlo Park, CA 94025 
  
27. Notice shall be deemed communicated on the earlier of actual receipt or 48 hours after deposit 
in the U.S. mail, or the date of delivery shown on deliverer’s receipt. In the event of any change of 
address, the moving party is obligated to notify the other party of the change of address in writing 
within a reasonable period of time. 
In addition, copies of all Claims by Contractor under this contract shall be provided to the City 
Attorney as follows: 
 
To City Attorney: 
 
City Attorney for Menlo Park 
Burke, Williams & Sorensen, LLP 
181 Third Street, Suite 200 
San Rafael, CA 94901 
 
All claims shall be delivered personally or sent by certified mail.   
 
28. NON-DISCRIMINATION AND EQUAL EMPLOYMENT OPPORTUNITY.  In the performance of 
this Contract, Contractor shall not discriminate against any employee, subcontractor or applicant for 
employment because of race, color, creed, religion, sex, marital status, sexual orientation, national 
origin, ancestry, age, physical or mental handicap, or medical condition.  Contractor will take 
affirmative action to ensure that employees are treated without regard to race, color, creed, religion, 
sex, marital status, sexual orientation, national origin, ancestry, age, physical or mental handicap, or 
medical condition. 

 
29. CONTRACT DOCUMENTS AND PRECEDENCE. The Contract Documents shall consist of the 
following documents. In case of inconsistencies between Contract Documents, the documents are 
listed in order of precedence.  

 
30. PUBLIC WORKS CLAIMS. This Contract is subject to Public Contracts Code Section 9204 
governing contractor claims.  Accordingly, should any clarification, determination, action or inaction 
by City, Work, or any other event, in the opinion of Contractor, exceed the requirements of or not 
comply with Contract Documents, or otherwise result in Contractor seeking additional compensation 
in time or money or damages for any reason (collectively "Disputed Work"), then Contractor and 
City will make good faith attempts to resolve informally any and all such issues, claims and/or 
disputes. Before commencing the Disputed Work, or within seven Days after Contractor's first 
knowledge of the Disputed Work, whichever is earlier, Contractor shall file a written notice and cost 
proposal for the Disputed Work with City stating clearly and in detail its objection and reasons for 
contending the Work or interpretation is outside the requirements of Project Documents. If a written 
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notice and cost proposal for Disputed Work is not issued within this time period, or if Contractor 
proceeds with the Disputed Work without first having given the notice required by this paragraph, 
Contractor shall waive its rights to further claim on the specific issue. 
 
A. City will review Contractor's timely notice and cost proposal for Disputed Work and provide a 
decision. If, after receiving the decision, Contractor disagrees with it or still considers the Work 
required of it to be outside of the requirements of Project Documents, it shall so notify City, in 
writing, within seven Days after receiving the decision, by submitting a notice of potential claim, 
stating that a formal claim will be issued. Within 30 Days of receiving the decision, Contractor shall 
submit its claim in the form specified herein and all arguments, justification, cost or estimates, 
schedule analysis, and detailed documentation supporting its position. Contractor's failure to furnish 
notification within seven Days and all justifying documentation within 30 Days will result in 
Contractor waiving its right to the subject claim. 
 
B. Claim Format 
1. A. Contractor shall submit the claim justification in the following format: 
(a) Cover letter and certification; 
(b) Summary of claim, including underlying facts, entitlement, schedule analysis, quantum 
calculations, Project provisions supporting relief; 
(c) List of documents relating to claim including Specifications, Drawings/Plans  
clarifications/requests for information, schedules, notices of delay, cost calculations and any others; 
(d) Chronology of events and correspondence: 
(e) Analysis of claim merit; 
(f) Analysis of claim cost; and 
(g) Attach supporting documents. 
 
C. Required Provisions on Contract Claim Resolution 
1. Public Contract Code Section 9204 specifies provisions on resolving contract claims of any size, 
and Public Contract Code Section 201014, et seq., specifies required provisions on resolving 
contract claims less than $375,000.  Those statutes constitute a part of this Contract.  In the event 
any other Contract provision violates such statutes, the applicable statute controls. 
 
2. Public Contract Code Section 9204 provides: 
(a) For the purposes of this section, “Claim” means a separate demand by Contractor for (1) a time 
extension, (2) payment or money or damages arising from Work done by or on behalf of Contractor 
arising under the Contract Documents and payment of which is not otherwise expressly provided for 
or the Claimant is not otherwise entitled to, or (3) an amount the payment of which is disputed by 
City. 
(b) Procedure: 
(1) Upon receipt of a Claim the City shall conduct a reasonable review of the Claim and within 45 
days, or if City’s governing body must approve City’s response to the Claim and the governing body 
has not met within the 45 days then within three (3) days of the governing body’s meeting, shall 
provide Contractor with a written statement identifying what portion of the claim is disputed and what 
portion is undisputed.  Should City take no action on the Claim within 45 days of submission, it shall 
be deemed denied.   
(2) If the Contractor disputes City’s response to its Claim, including a failure to respond, it may 
submit via registered mail or certified mail, return receipt requested, a written demand for an 
informal conference to meet and confer for settlement of the issues in dispute.  City shall schedule 
such a meet and confer conference within 30 days for settlement of the dispute. Within ten (10) 
days of the meet and confer conference City shall provide Contractor with a written statement 
identifying the portion of the Claim that remains in dispute and the portion that is undisputed.  If the 
Contractor disputes City’s statement it shall inform City and they shall mutually agree to a mediator 
within 10 business days of the written statement.  
(3) City shall pay the undisputed portions of the Claim within 60 days of the issuance of a written 
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statement identifying an undisputed portion. 
(4) Any disputed portion of the Claim, as identified by the Contractor in writing, shall be submitted to 
nonbinding mediation, with the City and the claimant sharing the associated costs equally. The City 
and claimant shall mutually agree to a mediator within 10 business days after the disputed portion of 
the claim has been identified in writing. If the parties cannot agree upon a mediator, each party shall 
select a mediator and those mediators shall select a qualified neutral third party to mediate with 
regard to the disputed portion of the claim. Each party shall bear the fees and costs charged by its 
respective mediator in connection with the selection of the neutral mediator. If mediation is 
unsuccessful, the parts of the Claim remaining in dispute shall be subject to applicable procedures 
outside this section. 
(5) For claims under $375,000, unless the parties agree otherwise in writing, mediation pursuant to 
these provisions shall excuse the mediation obligation under Public Contracting Code section 
20104.4(a). 
(6) The parties may mutually agree, in writing, to waive the mediation requirements of this 
subsection and proceed to the commencement of a civil action. 
(7) Failure by the City to respond to a Claim from a Contractor within the time periods described in 
this subdivision or to otherwise meet the time requirements of this section shall result in the claim 
being deemed rejected in its entirety. A Claim that is denied by reason of the public entity’s failure to 
have responded to a Claim, or its failure to otherwise meet the time requirements of this section, 
shall not constitute an adverse finding with regard to the merits of the Claim or the responsibility or 
qualifications of the claimant. 
(8) Amounts not paid in a timely manner as required by this section shall bear interest at 7 percent 
per annum. 
(9) If a Subcontractor or a lower tier subcontractor lacks legal standing to assert a claim against City 
because privity of contract does not exist, the Contractor may present to the City a claim on behalf 
of a Subcontractor or lower tier subcontractor. A Subcontractor may request in writing, either on his 
or her own behalf or on behalf of a lower tier subcontractor, that the Contractor present a claim for 
work which was performed by the Subcontractor or by a lower tier subcontractor on behalf of the 
Subcontractor. The Subcontractor requesting that the Claim be presented to the public entity shall 
furnish reasonable documentation to support the claim. Within 45 days of receipt of this written 
request, the Contractor shall notify the Subcontractor in writing as to whether the Contractor 
presented the claim to the City and, if the original Contractor did not present the claim, provide the 
Subcontractor with a statement of the reasons for not having done so. 
(10) Nothing in this section shall impose liability upon the City that makes loans or grants available 
through a competitive application process, for the failure of an awardee to meet its contractual 
obligations. 
(11) This section shall remain in effect only until January 1, 2027, and as of that date is repealed, 
unless a later enacted statute, that is enacted before January 1, 2027, deletes or extends that date. 
 
3. To the extent applicable, Public Contract Code Section 20104, et seq., provide: 
(a) For the purposes of this section, “Claim” means a separate demand by Contractor of $375,000 
or less for (1) a time extension, (2) payment or money or damages arising from Work done by or on 
behalf of Contractor arising under the Contract Documents and payment of which is not otherwise 
expressly provided for or the Claimant is not otherwise entitled to, or (3) an amount the payment of 
which is disputed by City.  Separate Contractor Claims that together total more than $375,000 do 
not qualify as a “separate demand of $375,000 or less,” as referenced above, and are not subject to 
this section. 
(b) Caution. This section does not apply to tort claims, and nothing in this section is intended nor 
shall be construed to change the time periods for filing tort claims or actions specified by Chapter 1 
and Chapter 2 of Part 3 of Division 3.6 of Title 1 of the Government Code. 
(c) Procedure: 
(1) The Claim must be in writing, submitted in compliance with all requirements of General 
Conditions including, without limitation, the time prescribed by and including the documents 
necessary to substantiate the Claim.  Nothing in this section is intended to extend the time limit or 
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supersede notice requirements for the filing of claims as set forth in the General Conditions or 
elsewhere in the Contract Documents. 
(2) For Claims of fifty thousand dollars ($50,000) or less, City shall respond in writing within forty-
five (45) days of receipt of the Claim, or City may request in writing within thirty (30) days of receipt 
of the Claim, any additional documentation supporting the Claim or relating to any defenses or 
claims City may have against Claimant. If additional information is thereafter required, it shall be 
requested and provided in accordance with this section upon mutual agreement of City and 
Claimant. City’s written response to the Claim, as further documented, shall be submitted to 
Claimant within fifteen (15) days after receipt of further documentation or within a period of time no 
greater than taken by Claimant in producing the additional information, whichever is greater. 
(3) For Claims over Fifty Thousand Dollars ($50,000) and less than or equal to $375,000: City shall 
respond in writing within sixty (60) days of receipt of the Claim, or City may request in writing within 
thirty (30) days of receipt of the Claim, any additional documentation supporting the Claim or 
relating to any defenses or claims City may have against Claimant. If additional information is 
thereafter required, it shall be requested and provided in accordance with this section, upon mutual 
agreement of City and Claimant; City’s written response to the Claim, as further documented, shall 
be submitted to Claimant within thirty (30) days after receipt of further documentation or within a 
period of time no greater than taken by Claimant in producing the additional information, whichever 
is greater. 
(4) Meet and Confer: If Claimant disputes City’s written response, or City fails to respond within the 
time prescribed above, Claimant shall notify City, in writing, either within fifteen (15) days of receipt 
of City’s response or within fifteen (15) days of City’s failure to timely respond, and demand an 
informal conference to meet and confer for settlement of the issues in dispute.  Upon demand City 
will schedule a meet and confer conference within thirty (30) days for settlement of the dispute. 
(5) Following the meet and confer conference, if the Claim or any portion remains in dispute, 
Claimant may file a claim as provided in Chapter 1 (commencing with Section 900) and Chapter 2 
(commencing with Section 910) of Part 3 of Division 3.6 of Title 1 of the Government Code.  For 
purposes of those provisions, the running of the period of time within which a claim must be filed 
shall be tolled from the time Claimant submits its written claim as set forth herein, until the time that 
Claim is denied as a result of the meet and confer process, including any period of time utilized by 
the meet and confer process. 
 
31. ATTORNEYS’ FEES; VENUE.  The Agreement shall be deemed to have been executed in the 
City of Menlo Park, California.  Enforcement of the Contract Documents shall be governed by the 
laws of the State of California, excluding its conflict of laws rules.  Except as expressly provided in 
the Contract Documents, nothing in the Contract Documents shall operate to confer rights or 
benefits on persons or entities not party to the Agreement.  As between the parties to the 
Agreement, any applicable statute of limitations for any act or failure to act shall commence to run 
on the date of City’s issuance of the final Certificate for Payment, or termination of the Contract 
Documents, whichever is earlier, except for latent defects, for which the statute of limitation shall 
begin running upon discovery of the defect and its cause. In the event that any party to this Contract 
commences any legal action or proceeding to enforce or interpret the provisions of this Contract, the 
prevailing party in such action or proceeding shall be entitled to recover reasonable attorneys’ fees 
and other costs incurred in that action or proceeding, in addition to any other relief to which the 
successful party may be entitled.  The venue for any litigation shall be San Mateo County. 
 
32. COOPERATION.  In the event any claim or action is brought against the City relating to 
Contractor’s performance or services under this Agreement, Contractor shall render any reasonable 
assistance and cooperation which City might require. 
 
33. NUISANCE.  Contractor shall not maintain, commit, nor permit the maintenance or commission 
of any nuisance in connection with the performance of services under this Contract. 
 
34. GOVERNING LAW.  This Contract shall be construed in accordance with and governed by the 
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laws of the State of California. 
 
35. COMPLETE AGREEMENT; SEVERABILITY.  This Contract, and any other documents 
incorporated herein by reference, represent the entire and integrated agreement between the City 
and Contractor. This Contract supersedes all prior oral and written negotiations, representations or 
agreements. No prior oral or written understanding shall be of any force or effect with respect to 
those matters covered hereunder.  This Contract may only be modified by a written amendment duly 
executed by the parties to this Contract.  In case a provision of this Contract is held to be invalid, 
illegal or unenforceable, the validity, legality and enforceability of the remaining provisions shall not 
be affected.  
 
36. NO MODIFICATION OR WAIVER.  The Contract Documents may not be modified, nor may 
compliance with any of its terms be waived, except by written instrument executed and approved by 
fully authorized representatives of City and Contractor.  Contract Documents headings are for 
convenience only and do not affect the construction of the Contract Documents. 
 
37.  COUNTERPARTS. This Contract may be signed in multiple counterparts, which shall, when 
executed by all the parties constitute a single binding contract. 

 

 
 
Signatures on next page.  
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IN WITNESS WHEREOF, the parties hereto have executed this agreement on the day and year 
first above written. 
 
FOR FIRST PARTY: 
 
   
Signature  Date 
 
  
Printed name Title 
 
   
Tax ID# 
 
APPROVED AS TO FORM: 
 
 
Nira F. Doherty, City Attorney     Date 
 
FOR CITY OF MENLO PARK: 
 
 
Justin I.C. Murphy, City Manager               Date 
 
 
ATTEST: 
 
 
Judi A. Herren, City Clerk     Date 
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